S e IN THE CIRCUIT COURT OF THE 15th JUDICIAL CIRCUIT IN AND FOR SN

PALM BEACH COUNTY FLORIDA

Famlly DlVlSlOn' o

Case No 501971DR004137XXDIFD. R

INREMARRIAGE OF R ST
SHARON ANN MAYO f/k/a SHARON ANN CABANA
Petltloner, L S |

WILLIAM A CABANA

- reh Respondent pl‘o se L e

FORMER HUSBAND'S MOTION TO DISQUALIFY
GENERAL MAGISTRATE LINDA S GOODWIN

S B COMES N()W the Fom-ler Hquand WILLIAM CABANA? jpm Se pursuant to Rule : : _ S %
‘2 3 3 0 DlSquallﬁcatlon Of Tr1al J udges Florlda Rules . of J ud101 al Adm1m stratlon hereby moves ' s - | B L
it mapistedsqualify sl o the reasons thatth Former usband b  well fundsd

L conyiei s Magistiats Goodwin bas o A neuteal adjudicator i a pror proceeding S

~ conceming the Former Husband. Affidavit of Bias, Prejudice, and Abuse of Diseretion

Sllbmltted herewlth L

In support he offers

0 b Former Husband haS ﬁled an appeal Wlth the 4“1 Dlstrlct Court Of Appeals case number BN

:._ {;1:- i 4D 09 ) _1_ 0 regar' chng --EI contemp' t ___0_ f-cour t rulmg recommen de d by Maglstrate GOO dwmresultmg IRURT R

SR .j.f: '._'.from a hearm g on October 1 2008

2 | _ Former Husband Obj ects tO Maglstrate GOOdWln based 011 the handhng of a prevmus - _  '
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._24 Letter of Correspendenee ) E 26 Report ef Master D E 27 Order of Contempt & D E o L

oy '_'29 Order of Commltment) S

- The problem arose from Former Husband s attempt to explam hlS 1nab111ty to attend the '

e _hearing. In his Gorrespondence with themagl saatef; he felt he had a 1 egmmat;e,reason' for not

N attendmg the hearmg and attempted to get 1t reset HlS lack of legal representaﬂon 1nab1hty to

S 'afford counsel and lack of legal knowledge at the tlme denled hun an opportumty to adequately -

5 Fomer Hushund reasonably fears that Mgisirate Linda . Goodwinwil ngagein

~ or hearing because of prejudice or bias of the magistrate who acts as an advocate for Former

~ thereupon transfers the burden of proof from the Former Wife to herself thereby becomingan

~ role of an advocate for the Former Wife and not a neutral adjudicator in the proceeding.

© and stotngtht he shouldcbiainemployment without providing any supporting evidence from

LR . .t . . . . . -0 " - . T : -
.. . . ) o Lo .t - -



 In¥12ofthe same document, the magistrate abused her discretion and ignored the lav

-'Ordered Payments to the accrued and vested arrears each and everymonth”wuhout ever '

-'1dent1fymg a source of funds from Wthh th1s could be pald Bowen v Bowen 471 So 2d 1274 _ R

i 127 9 (Fla 1985) No present abrlrty to pay a purge or ev1dence that the Former Husband had 1he - | Lo

f’if-“keys to hrs cell” Were ever produced by the magrstrate Thls requn‘ement was essentrally

Merely stating that someone has theablllty to dosomethmg does not make it SO unless .

_ | %F ormer Hushand’ s alle ged refusal to make payments 1s wﬂlful and contemptuous she was

© level, and inability to make payments was an intentional effort to avoid making payments. This

7 Themagiswut volated the Former Husband’ due proces when she lluded o isorical

- events and allegations and made determinations from them justifying a finding of contempt

,nonced e g present abrlrty to pay and factual ﬁndmgs of a source of funds Wrth whrch to pay a - B Ry

E -‘”jpurge lnll V. Brlll 905 So 2d 948 952 (Fla App 4 Dlst 2005) states e _f__: AR

“It is genemlly a due process vmlatmn for a trml court to determme matters not

: R :ff'_'f?'-‘jﬂ_--z‘notrce d for hearing. [Emphasrs added] See Mizrahi v. Mlzrahr 867 So2d 1211 o | -

o ;..'?_-f_;_f{_';(Fla 3d DCA 2004) (ﬁndmg trial court denred father S due process rlghts When 1t
ff;*modrﬁed travel restriction contalned in order durmg hearrng on father's motion to
. 'flffhold mother in contempt) Fuchs V Fuchs 840 So 2d 449 (Fla 4th DCA 2003)
f‘(ﬁndmg trial court erred in rulmg on matters concerning child custody and chlld
S f.isupp ort durmg hearlng notlced for husband's motion for temporary ﬁnancral
S i rehef) Flckle V. Adkms 394 So 2d 461 (Fla 3d DCA 1981) (ﬁndmg court
'_';:_'jlfvrolated appellant S due process rlghts When 1t dlsposed of all pendmg matters

. . . . .. . . ' . . ~
' - . . .. . L - !
! . . . . . .



~ Husband’s only contact with the maglstrate Wasdurmgtheheaﬂﬂgo"ef a Pe“‘?’d"f '

| ':"f':ﬁff;i_-f":;-?.:__iapproxrmately one hour Yet durmg that brref encounter the maglstrate sua sponte de novo was o

7 able to alle gedly gather enough facts m that Short perlod of tlme to expertly determme the present '_ - R

e state of the Former Husb and’ S health phy swal ablhty to Work that he had current undetermmed

.%ﬁ"-'.only have been Submltted by a certlﬁed Vocatronal expert and not estabhshed by the unsupperted _ o

- accountants, and vocational experts, etc. giving testimony in their area of expertise. Yet, the
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 eglected to even find out if he was on any medications that might affect his employability orto -

~ havea physical examination to verify that any physical limitations to work existed. Tt appears that

o jusbeingsbleto show up neurt is enough evidence for the magistrate to determine that the

_‘ p arty has the cap ablhty to Work o

11 The maglstrate abused her drscretron by 1gnor1ng the fact that the Forrner Husband 1s 71 '_

o yes -‘o':l.d., '--le;-‘gally retn-ed and :thjat- FormerW ife, who, hawng assets“eﬁsumated,to be Wor'_th. approx.

| -'-$1 OOO OOO and 1s m no penl of poverty as a result of h1s not worklng,. goes agamst the case law ' _' ' . '

, j  e stabhshed 1n Prmm v Prmrn 601 So 2d 5 3 4 (Fla 1992)

In the oase of Leonard v Leonard 971 So 2d 263 (Fla App l Drst 2008) 1t addresses the o

fact that a Former Husband should not have to be requ1red to re enter the labor market and 15 able | R

e _ | :'-'--‘.__7;}"‘G1ven Mr Leonard's retrrement frorn J EA and h1s age the court should have S
G e -_"__?';_'-:.;'.i_"-;'-.;'cons‘,ldered whether, and to what extent, he should be required to reenter the labor
[ - f....'-j::_f_'_j_.__;jmarket See lern v Prmm 601 So 2d 534 537 (Fla 1992) (”In determmmg o
" ‘_ff?_;whether a Voluntary retrrernent 1s reasonable the oourt rnust consrder the payor s
S age, health, and motivation for retirement, as Well as the type of work the payor

':_.-'.” :}:.;__i;__.:;_.--'_-:performs and the age at Whroh others engaged in that line of Work normally retlre L | o .

e The age of s1xty-f1ve years has beeorne the trad1t1ona1 and presurnptrve age of
-;'-'?retrrenlent for American Workers Based upon th1s wrdespread aceeptance of _
_l";_:f_smty-ﬁve as the normal rettrement age we find that one would have a s1gn1f1cant L
coe 'j":fburden to show that a voluntary retlrernent before the age of s1xty-f1ve s o
e _Q -.'-;}'*reasonable Even at the age of szxty-f ive or later, a payor spouse should not be o

permttted to umlatemlly choose volunmry retirement if this choice places the -

Sl 'g e ' ;_ﬁ_:,;:recer ving spo use in perd of poverty " [Emphasrs added]) accord Zeballos V.
i '--:._%‘-_7.'.}_':_._Zeballos 951 So 2d 972, 973- -74 (Fla 4th DCA 2007) (frndrng that order
ERSIE AR i _._l-f;s_-_i.__:f__*-_-:reduorng,J rather than termlnatmg, husband's ahmony obhgatlon Was abuse of

e ..:.-._.;.-_:drseret1on where husband at age 65 wanted to retlre and wrfe S expenses Were all ' -

e pald by her ﬁance) R PO

oo PageSofl12



~ foradebt, not considered support. In view of the fact that forcing another to work under the

~ threatof incarceration is a violation of his constitutional rights, she apparently ignores the fact

_ : th at uD ebto ; Prl s 0 n ,,, has bee n ab o hShe d 1 o t he State of Florida | ) % L S

| _mag1strate s report (D E43 5 Maglstrate s Report) and alle ged that on J anu ary 6 2006 the court -

found that the Former Husband “erther has accounts m h1s name or transferred to the name of _' - )

.f.'~-xcourt by opposmg oounsel The court later retreated from these ﬁndmgs when the Former R

_Husband was deolared mdlgent on May 16 2006 by the Honorable J udge Martm Cohn grantrng S

b F ormer Husband' Motlon to Pro ceed Wlthout Prepaymg the 4th DCA Appeal Fees > (DE 3 79 . A

| _ f;Motron to Proeeed Wrthout Prepayment of 4D CA Appeal Fee s)

oy e _.: ..%'B owen v Bowen 471 So 2d 127 4 127 9 (Fla 1985) states |

, % .a | :f' where the Supreme oourt held that ”[t]he ﬁndmg of the trral Judge that the o
*__"'_‘_:_-5._7;.--.}':'-’{_respondent was, 1nd1ger1t for purposes of the appeal afﬁrmatlvely establlshed that .
EE : the respondent was mdrgent and had no present ab111ty to pay the purge amount B

- [ . P . . R . - . . . :
'



}fﬁ;féefeftiréﬁﬁfd;i ff£3jefefjfﬂf.?JT'

15 Allthe historical statements made by the magistrate did not reflect the present realitiesof

~ “willful” effort to not make payments in order to prejudice the record when the realities of the

16, Tnher examination of the historic records, the magistrate ignored and neglected to

- cleven(11) year marriage and who ordered what amounted to permanent, periodic alimony, had

o “In thlS case the broad dlscretlon rule of Canakarls 1s somewhat mltlgated by the o

. .?':_;c,lrcumstance that we as appellate Judges are in nearly as good of a posmon to . AT

b | | __'f_f-_'--:-'._‘_.jassess the issue as the successor ]ud ge found hlmself See Canakarls V. Canakans - :: o
. 38280, 2d1 197, 1203 (Fla. 1980). We find the award an abuse of dzscretwn, at ' }
SN ST least m the sense thm‘ all of the alzmony s deemed permanent and none of zt

S f‘.’_..--;'j"_ngmy area” casefor alzmony purposes (14 year marrng), we do not thmk thé |

e __.;::;-record Supports the dec:ston ta make all of the ahmony permanent_ [Emph881s | . o

~ Thedistribution of all Appellant’s asscts to the Appellec upon dissolution along withthe
~ imposition of lifetime alimony and periods of episodic employment exacerbated the Appellan’s
~financial struggles in attempting to pay alimony and child support, and to support his second

© amily Groughout his lf thatead up t0 and contributed subsantaly 0 the present poblemshe
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b Fommer Wit only alluded 0 nd lleged ypothtical sourcs of specive ncome. She

18 The magistrate further abused her discretion by ignoring the egregious fact of unclean

~ hands by Former Wife as indicated in the record and only emphasized the allcged unclean hands

19 When the hearmg ofﬁcersactronsrnthls case strayed from herneutral ' role as magrstrate R

to that of an advocate for Former Wlfe Former Husband’s rlghts of due process were wolated as o S

e per State Dept of Hl ghway v Gn fﬁn 909 SO 2d 5 3 a (Fla App 4 Drst 2005) at 542 whtch states e

J o “ln J F y State 718 So 2d 251 (Fla 4th DCA 1998) th1s court consrdered a trlal

Judge S actlons in contmurng a proceedlng sua sponte and dlrectlng the State to T

KT r-_;.obtam addrtronal evrdence and concluded that when a Judge becomes a
}_.j_-*f-:.f}j}_‘_;-';partlclpant in Jud1c1al proceedrngs ‘a shadow is cast upon JUdlClal neutrahty A
Thrs neutrahty 1S that rnuch more 1mpa1red When the trral court actrvely seeks out o
-_fffthe presentatron of addltlonal ev1dence in a case. " (quotlng Chastlne 629 So 2d at
. '295 ). This hearlng ofﬁcer was affordrng the Department an opportunlty to correct R
i BN .;f."fa defect in the record ev1dence of her own accord and thus acted 11nperrn1ss1bly as
% ST an a dVocate for the Depa rtmen t R N

’ The hearlng ofﬁcer S actlons 1n thls case demonstrated a departure from her -

o ) i f}'*?_;-'_";neutral role as maglstrate and we hold that the cncult court correctly determrned

e PR '-In Turner V. State 745 So 2d 45 6 (Fla App 4 Dtst 1999) the court observed

e aaOur message 'm McFadden nonetheless bears repeanng that Judges pre51d1ng |

' over probatron reyocatlon proceedlngs remarn mlndful of the defendant’s rrght to
N the "cold neutralrty of : an 1mpart1al Judge “and the co urt's duty to scrupulously
B -~ guard this rtght Crosby v. State, 97 So. 2d 181 (Fla 1957) (quotlng State ex rel

T ” __f-é_if'av1s V Parks l4l Fla 5 l 6 194 SO 6 l 3 61 5 (Fla 193 9))

s 7_‘~20‘%f '_f-'__:_l\/laglstrate Goo dwrn should drsquahfy herself 1n accord Wlth RULE 2 3 3 O Further any : - Lo

hearlngs ruhngs or orders 1n the case Maglstrate Goodwm s 1mpart1allty mlght reasonably be SRR

“ questroned and so she should drsquahfy herself on that account L
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£ 21 _' B The apporntrnent of a Succes sor magrstrate by thrs the Honorable Eltzabeth Maass is |

a?iwarranted and appropnate . Wthh wﬂl not preJ udrce the PlarntrfF s ease Further :m_ grantrng the

o H _reeus al of Maglstrate Goodwrn no harrn w111 befall the Plalntlff nor the publrc A e

o220 On the other hand not to grant the recusal of Magrstrate Goodwm wrll subject F ormer .

',‘f;Husband to probable abuse of dlscreuon prej ud1c1al blas 1n]ust1(:e 1rnpart1al decrslon and

N :.’;-_:'-':'_'-.engagement of conduct preJ udlClal to the admlmstratlon of Justlce - - SR o

."”'23 ' In the case of Stem V State SCO6 1505 (Fla 9 25 2008) the Florlda Supreme Court , B o

In Sueh 51tuat10ns the appearance of 1mpart1a11ty is as 1n1portant as aetual o
impartlallty Both Canon 3(E)(1) and Florida case law indicate that the appearance o
SN of 1rnpart1a11ty is as detrrmental to legal proceedrngs as the Judge S actual AR
SERE I i_-ffimpartlallty See lerngston v. State, 441 So.2d 1083 1086 (Fla. 1983) (ﬁndrng "
-'f;that the neutrahty of Judges is a grave concern even as to pereeptron) Aetna Life o
. &Cas.Co.v. Thorn 319 So. 2d 82 (Fla. 3d DCA 1975) ("A Judge occuples such
TR a partrcular posrtron in the affairs of other men that not only must he be free of
- evil intent but he must also avoid the appearance of evil."); Anderson v. State, 287
So 2d 322 (Fla lst DCA 1973) (”A Judge must not only be 1mpart1al but he . I
e .__'f___‘:ff::'ff.-__;should leave the i 1mpressron of his 1mpart1a11ty upon all Wh() attend court . The
S :f_'-'fj'-_-'-';-appearance of and absolute 1mpart1ahty is [sic] essent1a1 ‘There must be no tarnt of
TpnEe any laek of Obj ectlveness 1n all acts of a Judge ) See also Fuster-—Escalona V.

'7-___'_;--;._-::;actlon Where her or hrs neutrahty 1S questloned or Shadowed)

S ;_.’jlmmedlately rule on the motlon pursuant to Sectron 3 8 10 Florrda Statutes (2002) and the o S

:_ .'Florrda Rules of J udrcral Admmrstratmn Rule 2 3 3 O See Fuster-E scalona V Wrsotsky, 7_81 So

_':2d 1063 (Fla 2000) see also Florrda Bar re Amendment to Fla Rules of J udrcral Adnnn 609

e 2d 4650 992)(refusmg to adopt commmee recomm_endatlonwhlch wo uldallow ruhng ona T

Y -.:_-?.;_i;j 1 065 ”When a tr1al eourt farls to act m accerd Wlth the statute and pro cedural rule 011 a motlon to"__"}: B S
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- “.-(2004) Armstrong V Harrrs 773 So 2d 7 (Fla 2000) Peters on v Askhplcus 8 3 3 So 2d 262

%f n'“(Fla 4th DCA 2002) A motlon tc recuse cr drsquahfy a tr1al ]udge 1s le gally sufflctent When the _ : N - .
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o :‘;'*settled that "[ ] Judge faced Wlth a motlon for recusal Should ﬁrst resolve that motlon before e

o fmakmg add1t10nal rulmgs 1r1 a oase [A] recusal motlon must be heard ﬁrst’ ”)

~ WHEREFORE, Former Husband, WILLIAM A. CABANA respectfully moves and prays

S : ~ Resp ectful ly submitted, : o e e

1 05 O Capr1 Isles Blvd Apt F 10 5 PR BT
~ Venice, FL 34292 S *
.-f_';;_i.--i,?',_-_‘:_-_;_z:._i*-;'-_i[f-;.-Telephone 941 480 1395

;“-I cer‘ufy that a true copy of the foregomg was furmshed by U S Mall to Sharon Arm Mayo 220 S

e ':{?:'Almerla Ave We St Palm Beach FL 3 3 405 thls 15th day of J anuary, 2009 S

'-'-Wllllam A Cabana PTO se ST T e S
B V enice, FL 3 4292 T |
e -;.'5?:__(_':_.}f.ﬁ;_"*_;,"'Telephone/F ax: 941 480 13 95

g e .;.f-fff_i-_-'-‘f}:ff'--;_Ema11 bcabana2 @comcast net

Wllham A Cabana pro se ST A R % %



 STATEOF FLORIDA_
S COUNTY OF S ARASOT A

f-ff::;tf'_ | Swom to or afﬁrmed and 51 gned before me on J anuary 15 2009 by Wllham A Cabana '

IO Type of 1dent1ﬁcat10n produced )

_.’;:[Prmt type or stamp commlssmned name of

o . j_':f_fn()tal'y Or deputy Clerk ]

| 1 Personally known. s _
| ~ Produced 1dent1ﬁcat10n

 pagelnoflz £ el



