fficial capacity

The Appellant, pro se with assistance of counsel, responds to Appellee's
Notice of Supplemental Authority by providing this court a copy of his Motion for

Rehearing or Rehearing En Banc relating to Appellee's supplemental authority.

Respectfully submitted,
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William A. Cabana, pro se
1050 Capri Isles Blvd., Apt F-105
Venice, FL 34292

Telephone/Fax: 941-480-1395
Email: bcabana2(@comecast.net
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[ hereby certify that on this 19th day of March, 2007, I caused a true and accurate
copy of this Motion for Judicial Notice to be sent by U.S. mail to:

(George Waas, Esq.

Special Counsel

Office of the Attorney General
PL-01 The Capaitol

Tallahassee, FLL 32399-1015
Counsel for the Defendant and for

the Office of the Attorney General
[FIRST CLASS MAIL]

Wmmm A Caban m se
1050 Capn Isles Bhfd , Apt F-105
Venice, FLL 34292

Telephone/Fax: 941-480-1395
Email: bcabana2(@comcast.net




In Re Marriage ot
WILLIAM A. CABANA

Appellant, pro se

and

The Appellant (former husband), pro se with assistance of counsel, pursuant
to Fl. Rules App. Proc., Rule 9.330 requests this court to rehear this appeai because

its order rendered March 7 2007 overlooked and misapprehended the following,

A. The order rendered misapprehended the doctrine of res judicata it chose to

apply to deny the Appellant standing to challenge the constitutionality of the
alimony statutes. Other misapprehensions exist. .

B. The order rendered overlooked two issues. No order is rendered on the two
issues. These issues are reachable despite this court’s order deﬂyihg standing
to the appellant to challenge the constitutionality of the alimony statute.

The Appellant requests an en banc rehearing pursuant to F1. Rules of App.

Proc., Rule 9.331, because the case is of exceptional importance, 1.e. applicability

of res judicata to a single cause of action with a modifiable court order of final

judgment based on equity effecting future alimony liabihities; the mm‘tﬁmi@nﬂﬁw



of the alimony statutes; whether the alimony statute conflicts with pubm policy;

nd whether incarceration for alimony and alimony arrearages 1s permissible.

The first theme of this appeal was whether Florida’s permanent alimony
statute is no longer valid because it impermissibly infringes two state constitutional
provisions as well as public policy initiated by the Florida Supreme Court ruling in
Connor v. Southwest Florida Regional Medical Center, Inc., 668 So. 2d 175 (Fla.
1995) (abrogation of the doctrine of necessaries) and solidified by the legislature’s

twice failed attempts create a gender equal doctrine of necessaries. (Fla. HB 1211

(1996); Fla. SB 906 (1996)).

The second theme was that incarceration (civil contempt power) 1s no longer
proper enforcement of alimony because there 1s no public policy of a doctrine of
necessaries (i.e. spousal duty of support). 1tis ﬁ_mpmp@r also because the judicial
caselaw creating an alleged duty to his wife and society of a “husband™ to support
his “wife”. Incarceration as an enforcement remedy has been misapprehended and

misapplied by courts allegedly originating 1n a holding of Phelan v. Phelan, 12 Fla.

449 (1868).



This court’s rendered order misapprehended res judicata. The doctrine

applies to preclude a second action between the parties on the same issue. In this
Appeal there has been only one action, albeit ongoing and open for over thirty

years.
State v. McBride, 848 So. 2d 287 (Fla. 2003),

“A judgment on the merits rendered 1n a former suit between the same
parties or their privies, upon the same cause of action, by a court of
competent jurisdiction, is conclusive not only as to every matter
which was offered and received to sustain or defeat the claim, but as
to every other matter which might with propriety have been litigated
and determined in that action. Juliano, 801 5So0.2d at 105 (quoting
Kimbrell v. Paige, 448 So0.2d 1009, 1012 (Fla. 1984)).” [Emphasis in

the original|

Further evidence of the requirement of a distinct two actions for the
applicability of res judicata 1s @Wd@m in Topps v. State, 800 So. 2d 617 (Fla. 2001)
(wherein a writ was deemed a separation action thus triggering res judicata),

“The doctrine of res judicata bars relitigation in a subsequent @wa@ of
action not only of claims raised, but also claims that could have been

raised. See Florida Dep’t of Transp. v. Juliano, 801 So. 2d 101, 107 (Fla.
2001).” [Emphasis added |

The lack of applicability of res judicata to this appeal renders reviewable

the Appellant’s constitutional challenge issues in this appeal.



The caselaw cited in this court’s order discusses the unique modifiability

of the alimony portion of a final judgment. This tuture alterability of the alimony

judgment creates 1ssues as to enforceability. Florida courts uniquely in marriage
dissolution retain eternal jurisdiction and particularly to adjust future alimony
liabilities and interests. This continued openness of the alimony issue should afford
» citizen with a future alimony liability the opportunity to challenge that liability
based upon new law that ensues after the rendering of a Final Judgment of
Dissolution of Marriage. Part of this appeal, overlooked, deals with the
enforcement of not only past but future alimony liabilities.

Modification of the alimony judgment is permitted based on new
facts. . there is nothing to preclude it being permitted based on new law.

wagment v via jncarcera m O

The Appellant has sought a ruling on relief from incarceration (civil
contempt power) as the entorcement mechanism for alimony arrearages. This issue
in the appeal was not addressed by the court. It has profound consequences for the

Appellant and all of Florida's alimony payers. It is also of exceptional importance.




No final order terminating the alimony obligation exists in this action. A
ruling on the constitutionality of the alimony statute and a ruling on its conflicting

with the public policy of an alleged spousal duty of support will eftect non-vested

future alimony liabilities that burden the Appellant. It 18 thus proper to render such

a ruling in this appeal.

This court must rehear this appeal,

Because res judicata does not bar review;

Because the Appellant has not been relieved of future alimony liabilities )%
4 trial court order the issues raised are not a bar to relief from ongoing and future
liabilities: .

Recause of the unique ongoing jurisdiction of the Florida courts to modify
the alimony portion of a Final Order of Dissolution, under principles of equity, as
public policy and constitutional amendments change a party may properly request
the new law be reviewed in the context of the fundamental issue of the judgment 10
properly effect future liabilities;

Because the alimony portion of the judgment is moditiable, 1.e. alterable,
new law that impacts that portion of the judgment may be incorporated in the

action, as the new law will aftect tuture liabilities;



Because two issues were not reviewed by this court and are reachable they

must be reviewed;

Recause incarceration as an enforcement is the deprivation of a state and

federal liberty interest and fundamental right whether 1t is proper must be

reviewed.

Rehearing en banc is proper because of the exceptional importance of the

case and the issues in this appeal.

Respectfully submitted,

William A. Cabana, pro se
1050 Capri Isles Blvd., Apt F-105

Venice, FL 34292
Telephone/Fax: 941-480-1395

Email: bcabana2(@comcast.net March 9, 2007
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[ hereby certify that on this 9™ day of March, 2005, 1 caused a true and m@umw
copy of this Motion for Rehearing or Rehearing En Banc to be sent by U.5. mail

to:

Sharon A. Mayo David J. Glantz, Esq.

220 Almeria Rd., Assistant Attorney (General,

W. Palm Beach, FLL 33405 110 S.E. 6th Street, 10th Floor,
(561) 833-2245 Fort Lauderdale, Fl. 33301-5000
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William A. Cabana, pro se
1050 Capri Isles Blvd., Apt I'-105
Venice, L 34292
Telephone/Fax: 941-480-1395

Email: bcabanaZ(@comcast.net






